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United States Court of Appeals for the 
District of Columbia 

-__ i 

i 

A. District Court of the United States for the j 

District of Columbia 

| 

Equity No. 67126 
Thomas W. Parks. Plaintiff. 


Ethel M. Pakks. Defendant. 

\ 

United States of America, 

District of Columbia, ss: I 

BE IT REMEMBERED, that in the District Court cif the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers j were 
tiled and proceedings had, in the above-entitled 
cause, to wit: 


1 Petition for Absolute Divorce on Ground of j 
Voluntary Separation for Five Years 

Filed May 6-1938 j 

In the District Court of the United States for the District 

of Columbia 

j 

Holding an Equity Court 
Equity No. 67126 

Thomas W. Parks, 207 Florida Avenue, N. W., Washington 

D. C., Plaintiff, 

vs. 

Ethel M. Parks, 145 Thomas Street, N. W., Washington, 

D. C., Defendant . 

i 

The petition of Thomas W. Parks respectfully represents 
to this Honorable Court as follows: 

1. That he is an adult citizen of the United States, a; resi¬ 
dent of the District of Columbia and files this suit in his own 
right. 
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2. That the defendant is an adult citizen of the United 
States, a resident of the District of Columbia, and is sued 
in her own right. 

3. That the defendant and plaintiff were joined in lawful 
wedlock on September 13, 1914, in the State of Maryland, 
bv the Reverend Roche, a dulv Ordained Minister of the 
gospel authorized to solemnize marriage in said State. 

4. That as a result of said marriage two children were 
born to the defendant and plaintiff, one of whom, Thomas 
IV. Parks. Jr., is still living and is 20 years of age; that said 
surviving child lives with this plaintiff. 

a. That said defendant and plaintiff after their 
2 marriage lived together as man and wife in the Dis¬ 
trict of Columbia, until the 18th day of April, 1932, at 
which time a separation between said parties occurred and 
said defendant and plaintiff have lived separate and apart 
continuously since that time. 

6. That on the 25th day of November, 1932, while said par¬ 
ties were still living separate and apart, said defendant and 
plaintiff entered into a voluntary separation agreement, 
wherein and whereby said parties voluntarily and mutually 
covenanted and agreed, each with the other, to thenceforth 
live separate and apart,—a copy of said agreement being 
attached hereto and marked “EXHIBIT A”, and prayed 
to be made a part hereof as if said agreement was herein set 
forth in hae verba: that said voluntary separation agree¬ 
ment has never been revoked by either of said parties and 
the same has remained, and still remains, an unrevoked 
voluntary separation agreement between said defendant 
and plaintiff for a period of more than five (5) years from 
the making thereof; that there is no hope of a reconcilia¬ 
tion between said parties, nor has there been any cohabita¬ 
tion between said parties since the signing of said separa¬ 
tion agreement. 


WHEREFORE, the premises considered the plaintiff 
prays: 

1. That the writ of subpoena issue against said defen¬ 
dant requiring her to appear and answer the exigencies of 
this suit. 

2. That upon final hearing of this cause the plaintiff be 
awarded an absolute divorce from the defendant on the 
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ground of a voluntary separation between said parties for 
a period more than five (5) years. 

3. And for such other and further relief as the case pi ay 
require and to the Court may seem just and proper. 
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THOMAS W. PARKS 
Plaintiff. 

District of Columbia, ss: 


Thomas W. Parks, being first duly sworn according to 
law, deposes and says: that he has read the foregoingjand 
annexed petition by him subscribed and knows the contents 
thereof; that the matters therein stated as of his own per¬ 
sonal knowledge are true, and those matters stated a!s of 
information and belief he believes to be true. 

THOMAS W. PARKS j 

Subscribed and sworn to this 6th dav of May, 1938. ! 

KATHERINE A. TIGXOR 
(Notarial Seal) Notary Public. 

GEORGE E. C. HAYES 
P. W. THOMAS 

Attorneys for Plaintiff. 

4 ‘ 4 Exhibit A ’ ’ 

i 

(COPY) | 

Separation Agreement 

i 

; 

This separation agreement made and entered into Novem¬ 
ber 25, 1932, by and between Thomas \Y. Parks and Ethel 
M. Parks husband and wife and 

j 

WITNESSETH: 

i 

WHEREAS, serious differences have arisen between the 
parties hereto rendering it impossible for them longer to 
live together as husband and wife; bv reason, whereof jthev 
have resolved upon an immediate separation and are; now 
living separate and apart, and 

i 

WHEREAS, each of the parties hereto desires to settle 
and adjust all marital interest and all rights and claims in 
and to the property of the other and make provisions for the 
care and support of the wife, and for the care, support, 
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custody and education of the children of the parties hereto, 
to wit: Thomas and Dorothy, 14 and 17 years of age re¬ 
spectively ; 

Now, therefore, in consideration of the mutual covenants 
herein contained the parties hereto agree, as follows: 

The parties henceforth shall live separate and apart from 
each other, and each of them hereby releases and discharges 
the other from any and all duties of cohabitation; and each 
of them agrees not to molest or annov the other in anv 
manner directly or indirectly. 

It is agreed by Thomas AY. Parks that he will pay to Mrs. 
Ethel M. Parks for the support of her and the children One 
Hundred ($100.00) Dollars per month, payable on the first 
of each and every month, until children become of age re¬ 
spectively or until they are emancipated or married. The 
wife and children are to retain possession of the property 
at 1718 Second Street, X. AY., together with all the house¬ 
hold furnishings and effects: the wife to assume the obliga¬ 
tions of said property, inelud- notes, interest, taxes, 
5 etc. Taxes which have accrued prior to 1st half of 
1933 both general and special to be assumed by 
Thomas AA’. Parks. 


Conditioned upon the faithful and prompt promise by 
Thomas AA’. Parks of his agreements herein contained, Mrs. 
Ethel M. Parks agrees that she will support and maintain 
the children of the parties hereto in a suitable and proper 
manner, until each child arrives at the age of 21 years; that 
she will not in any manner contract any debts or incur any 
liabilities in respect to said children or otherwise which 
might in any way be chargeable to Mr. Thomas AA’. Parks; 
and that she will not institute or cause to be instituted 
against Mr. Thomas AA'. Parks any legal proceedings for 
the support of herself or said children, provided, however, 


that Thomas AA’. Parks shall fail promptly to carry out the 


terms in accordance with his 


agreements herein contained 


or promptly perform all the agreements on his part to be 
performed, she may enforce any lawful remedy or remedies 


for the support of herself and said children, whether by ob¬ 
taining necessaries on the credit of Thomas AA’. Parks or 


by judicial proceedings for alimony or otherwise as she 


may deem possible. 


i 


i 

i 

j 
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j 

Except as herein otherwise provided each of the parties 
hereto releases and discharges the other from all obligations 
of support and maintenance and from all other elaiiins, 
rights and duties arising out of the marital relationship. 

Each of the parties hereto agrees upon the request of the 
other to duly execute and acknowledge any and all deeds or 
other instruments of release or conveyance to enable each 
other to sell, or otherwise dispose of, or to deal with! his 
or her own real property free from any apparent right of 
inchoate dower. 

Each as herein otherwise provided each of the parties 
hereto agrees that the other shall have the full and unre¬ 
stricted right and power to dispose of all of his oij her 
6 property real and personal, that is hereafter ac¬ 
quired after the date of signing this instrument, j 

In consideration of any petition for a divorce now pend¬ 
ing or which mav be filed, either nartv hereto shall forjany 
cause obtain a divorce from the other, the provisions of 
this agreement shall be embodied in the decree of divqrce. 

IX WITNESS WHEREOF, the parties hereto have wit¬ 
nessed this agreement in duplicate on the date and year jfirst 
above written. 

Signed and acknowleded on the 25th day of November at 
Washington, D. C. 

ETHEL M. PARKS. 
THOMAS W. PARKS 

i 

JOHN II WILSON 
Witness 

L. LEONARD BUTLER j 

Witness 

j 

| 

Insert 

j 

It is understood that there is only one trust on premises 
1718-2nd St. X. W. and that Thomas W. Parks agrees to 
pay Mrs. Parks’ Attorney John H. Wilson, a reasonable 
fee for his services. 


i 

i 


ETHEL M. PARKS. 
THOMAS W. PARKS 
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7 Filed Mav 8 1935 

•» 

In the Supreme (’ourt of the District of Columbia 
Holding an Equity Court 
Equity Xo. 57,216. 

Ethkl M. Parks, Plaintiff. 

vs. 

Thomas AY. Parks. Defendant. 

Final Decree Awarding Divorce A Mensa Ft Thoro 

This cause coming on to be heard at this term of Court 
upon the Bill of Complaint filed herein by Ethel \Y. Parks, 
plaintiff, and the answer of the defendant, Thomas AV. 
Parks, and testimony having; been taken in open Court in 
support of the pleadings, after consideration whereof, the 
Court being of the opinion that the allegation of desertion 
has been duly sustained, it is by the Court this 8th dav of 
May, A. D. 1935, 

ADJUDGED, ORDERED, and DECREED: 

1. That the plaintiff be and she is hereby awarded a di¬ 
vorce a -mensa et thorn from the defendant. 

2. That the permanent custody and control of the minor 
children Dorothy Parks and Thomas Parks, be and the 
same are hereby awarded to the plaintiff with the right in 
the defendant to visit said children at all reasonable times. 

3. It is further ordered that the defendant be and he is 
hereby directed to pay to the plaintiff the sum he is now pay¬ 
ing, i. e., the sum of $15.00, per week for the support of 
plaintiff and said minor children, besides an amount equal 
to costs incurred by plaintiff in the prosecution of this 

suit. 

8 4. It is further ordered that the defendant pay to 
Leonard A. Block the sum of $150.00. for his ser¬ 
vices rendered in this cause. 

F. DICKINSON LETTS 

Justice. 

The defendant waives his right to appeal from this decree. 

GEORGE A. PARKER 
Attorney for Defendant. 
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Answer 

Filed June 2 1938 


The answer of Ethel M. Parks, to the petition filed herein 
by the plaintiff, respectfully represents to this Honbrablc 
Court as follows: 

1. That the defendant admits the allegations of | para¬ 
graph 1 of said petition. 

2. That she admits the allegations of paragraph 2 of said 
petition. 

3. That she admits the allegations of paragraph 3 of said 
petition. 

4. That she admits the allegations of paragraph 4 of said 
petition. 

5. That she admits the allegations of paragraph 5 d'f said 
petition. 

6. That, answering the* allegations of paragraph (j of said 
petition, defendant admits that, on or about the 25t}i day 
of November, 1932, she signed an agreement, a copy of 
which is attached to the plaintiff’s petition and marked 
“Exhibit A”, but defendant says that she was forced and 
obliged to sign said agreement in order to obtain from the 
plaintiff herein adequate provision for the support of her¬ 
self and their two minor children who were then living with 
this defendant: that the plaintiff had deserted the defen¬ 
dant on, to wit, the 18th day of April, 1932, and had failed, 
neglected, and refused to properly provide for the support 
of defendant or said children prior to the signing of said 
agreement: that defendant denies that said agreement has 
remained, and still remains, an unrevoked, voluntary Isepa- 

ration agreement between defendant and plaintiff, 
10 and defendant denies that said agreement remained 
unrevoked for a period of more than five yearsjfrom 
the date thereof, and defendant denies that a voluntary 
separation has existed between the plaintiff and defendant 
for a period of five years. 

7. That, further answering said petition, defendant avers 
that on, to wit, the 24th day of May, 1934, she filed in this 
court a petition for a limited divorce, on the ground of 
deseration, her said suit being entitled, “ Ethel M. Parks vs. 
Thomas W. Parks, Equity No. 37216’’; that thereafter, on 
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or about the 8th day of May, 1935, after a hearing upon 
the issues joined in said suit, this Honorable Court, Mr. 
Justice Letts presiding, entered a final decree awarding to 
the defendant herein a divorce a ntensa ct tlioro from the 
plaintiff herein, on the ground of desertion; that, by the 
terms of said decree, the plaintiff herein was ordered to pay 
this defendant the sum of fifteen dollars ($15.00) per week 
for the support of herself and their minor children, and 
payments in compliance with said order have been made 
by the plaintiff since the date of said decree; that said final 
decree is still in full force and effect. 

WHEREFORE, and having fully answered, the defen¬ 
dant prays : 

(1) That the plaintiff's petition be dismissed. 

(2) That, by the order of this Honorable Court, the 
plaintiff be required to pay to the defendant her costs 
incurred in these proceedings, and a reasonable attorney’s 
fee. 

(3) That defendant be granted such other and further 
relief as the nature of the case may require and to the Court 
may seem just and proper. 

ETHEL M PARKS 

FRED B. RHODES 
COOPER B. RHODES 

Attorneys for Defendant. 

11 District of Columbia, ss; 

Ethel M. Parks, being first duly sworn, on oath deposes 
and says that she is the defendant in the above-entitled 
cause; that she has read the foregoing answer by her sub¬ 
scribed and knows the contents thereof; that the matters 
and facts therein stated as based upon personal knowledge 
are true; that the matters and facts therein stated as based 
upon information and belief she believes to be true. 

ETHEL M PARKS. 

SUBSCRIBED AND SWORN to before me this 2nd dav 
of June, 1938. 

(Notarial Seal) 

ARTHUR L. MANLEY 
Notary Public . D. C. 

My Commission Expires June 1,1940 
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12 Findings of Fact and Conclusions of Law 

Filed January 19 1940 


* 


# 


* 


The plaintiff seeks an absolute divorce from the defen¬ 
dant on the ground of voluntary separation from becj and 
board for five consecutive vears without cohabitation.! 

• i 


The Court, having heard the evidence, makes findings of 
fact and states conclusions of laws as follows: 


Findings of Fact. 

The parties were married on the 13th day of September, 
1914 and lived and cohabited together as husband and; wife 
in the District of Columbia until the 18th day of April, 1932, 
on which day the plaintiff without cause deserted the defen¬ 
dant and thev have not lived together since. They are 
bona fide residents of the District of Columbia and have 
been for more than one year next before the filing of the 
application for divorce. 

On the 25th day of November, 1932, the plaintiff and de¬ 
fendant entered into a separation agreement, the purpojsc of 
which, as therein recited, was to settle and adjust all mari¬ 
tal interest and all legal rights and claims in and tb the 
property of the other and make provision for the care and 
support of the wife, and for the care, support, custody and 
education of the children of the parties thereto, to I wit: 
Thomas and Dorothy, 14 and 17 years of age respectively. 

This separation agreement, among others, contained the 
following provision: 

“In consideration of any petition for a divorce now pend¬ 
ing or which may Ik* filed, either party hereto shall for any 
cause obtain a divorce from the other, the provisions 
13 of this agreement shall be embodied in the decree 
of divorce.” 

The defendant was compelled to and did sign the separa¬ 
tion agreement in order to obtain funds for the purchase of 
food and other necessaries. The plaintiff complied |with 
this agreement and paid the defendant $100 monthly juntil 
the loth day of August, 1933. Since that time he hab not 
paid the allowance, and is now paying the defendant the 
sum of $15 weekly pursuant to the decree of this court 
hereafter mentioned. 

! 

i 

i 


| 

i 
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On May 24th, 1934, the defendant herein filed in this court 
her bill of complaint against the plaintiff alleging that on 
the 18th day of April, 1932, he, without cause, deserted her, 
and praying for a divorce a u/cnsa rt thoro. The husband 
answered and denied the desertion as alleged, and, with the 
answer, filed a copy of the separation agreement above 
mentioned. Such further proceedings were had as that on 
the 8th day of May, 1933, this court entered a final decree 
awarding to Mrs. Parks, the defendant herein, a divorce ci 
mensa ct thoro from the plaintiff herein on the ground of 
desertion, and ordered and directed him to pay the sum 
of $15 per week for her support and the support of their 
minor children. 


This decree is in full force and effect (Parks v. Parks, 68 
App. D. 0. 363). and since its rendition the parties have 
not lived or cohabited together, nor has there been an at¬ 
tempt on the part of either to effect a reconciliation or to 
resume marital relations. 


Conclusions of Laic. 


Prior to August 7th. 1935, voluntary separation from 
bed and board for five consecutive years without cohabita¬ 
tion was not a ground for divorce in the District of 
14 Columbia. It was made a ground for divorce by the 
Act of August 7th, 1935, § 1, 49 Stat. 539, (Tit. 14 
$66, Code D. C., Supp. IV). This Act was intended to lib¬ 
eralize and enlarge the divorce laws of the District of Co¬ 
lumbia, both as to existing and prospective conditions. 
Tipping v. Tipping, 65 App. I). C. 222. 

In the case cited it was held that voluntary separation 
from bed and board without cohabitation for eight con¬ 
secutive years was sufficient ground for divorce notwith¬ 
standing that only one month of separation occurred after 
the date of the enactment of the statute providing that such 
separation for five years should be ground for divorce. 

The statute under consideration contains a proviso “that 
where a final decree of divorce from bed and board hereto¬ 
fore has been granted * * * and the separation of the par¬ 
ties has continued for two years since the date of such 


decree, the same may be enlarged into a decree of absolute 
divorce from the bond of marriage upon the application of 
the innocent spouse.” 
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At the time the divorce a mcnsa cl thoro was awarded the 
defendant herein, Tit. 14 §65, Code 1). 0. made provision 
for a revocation of the decree upon the joint application of 
the parties. This statute was not repealed by the Aj?t of 
August 7th, 1935. Furthermore, it was the law then jas it 
is now that where a divorce from bed and board has been 
decreed the court may afterwards decree an absolutje di¬ 
vorce between the parties for any cause arising since the 
first decree and sufficient to entitle the complaining parjty to 
such decree. Tit. 14, §66, Code I). C. 

7 ' i 

The statutes cited indicate that a divorce a mcnsa ct thoro 
was intended to establish and did establish a permanent 
status, which can be changed only by revocation of 
15 the decree (Tit. 14, §65, ('ode D. C.), or by absolute 
divorce for cause arising since the decree (Tit. 14, 
§66, Code D. ('.), or by the enlargement of the decree into a 
decree of absolute divorce upon the application of the in¬ 
nocent spouse, in this case, the defendant (Tit. 14,; §63, 
Code D. C., Supp. IV). The case of Tipping v. Tipping, 
supra, has no application here. 

The complaint herein was filed May 6th, 193S, approxi¬ 
mately three years since the defendant was granted th|e di¬ 
vorce a mensa cl thoro. Certainly at that time a cause of 
action for an absolute divorce on the ground of voluntary 
separation for five years had not arisen. 

The bill of complaint should be dismissed. 

It is so ordered, and counsel will prepare and submit de¬ 
cree accordingly. 

0. R. LUHRING | 

Justice. 

January 19th, 1940. 


Final Judgment Dismissing Cause 
Filed January 22 1940 

i 

# # # 

This cause having come on for final hearing upon the 
issues made by the pleadings filed herein and the evidence 
adduced by the parties hereto, and the Court having made 
findings of fact and stated conclusions of law, which jiave 
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been filed herein, it is by the Court this 22nd day of January, 
1940, 

ADJUDGED, That the bill of complaint filed herein by 
the plaintiff be, and the same is hereby dismissed, 
16* with costs to be taxed against the plaintiff, and it is 
further, 

ORDERED, That the plaintiff be and he is hereby di¬ 
rected to pay to counsel of record for the defendant herein 
the sum of One hundred twenty-five dollars ($125.00), as 
an attorneys’ fee for services rendered in these proceedings. 

O R LUHRING 

Justice 
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Transcript of Proceedings 
Filed March 25, 1940 


* 


* 


* 


Washington, D. C., 
Friday, December 1, 1939. 


The above-entitled cause came on for trial before Asso¬ 
ciated Justice Oscar R. Lull ring in Civil Division No. 0 at 
10:40 o’clock a. m. 


Appearances: 

On behalf of the plaintiff: George E. C. Hayes. 
On behalf of the defendant: Cooper B. Rhodes. 


Proceedings 

The Court. Well, I see here that this lady acquired a 
limited divorce on the 8th day of May, 1935. 

Mr. Hayes. That is correct. 

The Court. Now, the husband seeks to obtain a divorce on 
the ground of voluntary separation. No one contests the 
sufficiency of this answer by a motion to strike? 

18 Mr. Hayes. No. 

Mr. Rhodes. No. 

The Court. The (’ode makes specific provision for cases 
like this. I will see if T am wrong about it. Section 970 
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of the Code provides: “Causes arising after divorce a 
mensa of thorn: where a divorce from bed and board has 
been decreed, the Court may afterward decree an absolute 
divorce between the parties for any cause arising sinjce the 
first decree and sufficient to entitle the complaining jparty 
to such decree.” 

Now, this divorce was granted on the 8th day of; May, 
1935. Any separation after that, of course, cannot amount 
to a desertion. 

Mr. Hayes. That is not the theory of our plea. 

The Court. Sir? 

Mr. Hayes. That is not the theory of our plea. 

The Court. Have you considered this section, 970? 

Mr. Hayes. Yes, because that section has to do with the 
question, the right of action accruing after the time of 
granting the divorce. 

Our position is that what has occurred is this: i Mrs. 
Parks bring suit in which she alleges a desertion of 
April, 1932, which is made the basis of the limited divorce 
decree which was awarded in that cause. Now, there was 
entered into as of November, 1932, a separation agreement 
between the parties. 

We expect to show that a separation agreement wals not 
only referred to but relied upon by the party defendant 
in this cause of action which the limited divoreej was 
granted to. 

19 If your Honor please, we have authorities toj bear 
us out that any decree she was awarded doejs not 
affect the right of the party to an absolute divorce, and the 
authorities, we believe, bear us out in the jurisdictions 
where they have a statute of limitations similar to oufs. 

The Court. Maybe you are right; I am not sure, but it 
seems to me this is a question of law in this answer, j The 
woman was given a limited divorce. Therefore she wajs not 
the person at fault. 

Mr. Hayes. Correct. 

The Court. Therefore she had the right at the expira¬ 
tion of two years to have that made into an absolute di¬ 
vorce. She had the right. 

Mr. Hayes. Yes. 

The Court. This Code, 970, provides the right of this new 

plaintiff, who was the defendant in that limited divorce, to 

j 

i 
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conic into this Court and for anything that occurred after 
this limited divorce, which was a ground for divorce, he 
could bring suit. If for example, after she obtained this 
limited divorce, this woman committed adultery. 

Mr. Hayes. Yes. 

The Court. Xow. you have additional grounds for di¬ 
vorce. Certainly, it could not be desertion. She lived apart 
from him, and he is living apart from her, and there is a 
legal separation. You cannot project any ground of de¬ 
sertion on that. 

Mr. Hayes. That is not the theory; ours is a theory of 
the voluntary separation in which, where there is a divorce 
decree granted to one party, it does not affect the 
20 right of the other party to go forward. 

The Court. Do you have authorities? 

Mr. Hayes. Yes. 

The Court. In the face of the statute. 

Mr. Hayes. With respect to the statute, we have as far 
as the divorce law is concerned, the act which has super¬ 
seded the statute. 

The Court. 070 remains in our statute. 

Mr. Haves. Well, as vour Honor indicated, Mrs. Parks 
bv having a decree in her favor could have that decree en- 
larged. But suppose she does not desire it? Suppose she 
does not desire it? We are not attempting to avoid ali¬ 
mony. We are willing, as far as that is concerned, but we 
want an absolute divorce because we feel that we are en¬ 
titled to it, but this seems to warrant a possibility, which 
is the very thing which the statute is trying to avoid, be¬ 
cause of the limited decree which Mrs. Parks claimed, that 
she can sit idly by and do nothing, and after years have 
elapsed, during that time, that nothing can be done to 
avoid the situation which the statutes do not correct and 
that these people should live that way rather than that the 
parties should be granted relief, but they can sit here and 
say, “We don't want you to have an absolute divorce.” 

They cannot complain about the support or maintenance 
because we are paying her the amount that was awarded 
in the case, and that award was based on the children, one 
of whom was then living, and the other is living with his 
father. We are still willing to carry on that amount. 
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The Court. I sympathize with your position, but 

21 let us go further and read the statute here. 

Mr. Haves. That is in the Code. 

The Court. I mean in the old Code. I thought there 
was some provision about enlarging it. 

Mr. Hayes. That would only be under the new act. I 
may be in error, but 1 do not think you will find that as a 
part of the old. 

The Court. Well, take the old section. T knew I had seen 
it. It is 906 of the old Code. j 

Mr. Hayes. Of the new? 

The Court. That was amended, but that didn’t touch this 
Section 970. 

Mr. Hayes. At that time we only had one ground of 
adultery; now we have this additional ground; therefore 
970 is not affected in that situation. 

The Court. According to this, at the time she was 
awarded this divorce, this contract was in effect, and there 
might be something to it. You may just as well go iahead 
and make your proof, since you haven’t raised that; ques¬ 
tion of law. It seems to me it could have been a question 
of law. 

Have you any law on this proposition? ; 

Mr. Rhodes. Yes, your Honor. 

The Court. Do you think I am right ? i 

Mr. Rhodes. I think your Honor has to be right. There 
can’t be a voluntary desertion where there is a separation 
pursuant to a decree of the Court. I 

The Court. Proceed. 

Mr. Rhodes. I would sav the authorities are verv limited 

• •< 

in their view on the subject because it is a new type 

22 of statute. 

Mr. Hayes. Certainly. 1 think it is out of step with 
the intent of our statute. j 

The Court. We will have to look into it. 

Mr. Haves. Mr. Parks. 

Thereupon, Thomas W. Parks, the plaintiff, was called as 
a witness in his own behalf and, having been first! duly 
sworn, was examined and testified as follows: 

7 i 
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Direct Examination 
By Mr. Hayes: 

Q. Mr. Parks, you are a member of the Bar in the Dis¬ 
trict, are you, sir? A. I am. 

Q. And you are also engaged in the real estate business? 
A. Yes. 

Q. IIow long have you been a member of the Bar and en¬ 
gaged in the real estate business? A. Since 1931. 

Q. 1931 ? A. I have been a member of the Bar since 1931, 
and in the real estate business since 1920. 

Q. Mrs. Parks was your wife ? A. Yes. 

Q. There were two children as a result of that marriage? 
A. Yes. 

Q. And one of those children is now deceased? A. 
23 Yes. 

Q. That was the girl, who was the elder child; is 
that correct? A. Yes, she was living with me at the time 
she died. 

Q. And the other child is the young man sitting in Court? 
A. Yes, he lives with me now. 

Q. He is married and he has a child of his own and he 
lives with you ? A. Yes, that is correct. 

By the Court: 

Q. There are no minor children? A. That is right. 

The Court. All over 21? 

Mr. Hayes. Yes. The boy is married and he lives with 
his father. He is over age and he has a child of his own; 
the other child died. 

By Mr. Hayes: 

Q. Did there come a time that there was a separation 
agreement entered into— 

By the Court: 

Q. Just a minute. When were you married? A. Sep¬ 
tember, 1914. 

The Court. Go ahead. 

Bv Mr. Haves: 

» * 

Q. Give me the date of your marriage. A. September, 
1914. 
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By the Court: 

I 

24 Q. What date, if you know? A. I think about the 
13th of the month. 

Mr. Hayes. September 13, 1914. 

By the Court: ! 

Q. Where were you married? A. Rockville, Maryland. 
Q. And were were you living after you were marriejd? In 
Washington? A. In Washington, yes. 

Q. All the time? A. Yes. 

Q. For 25 years you are here? A. Yes. 

Q. When did you separate? A. April, 1932. 

Q. The 18th day of April, 1932. Would that be right? A. 
Yes, sir. 

Q. You continued to live here in the District, both you 
and your wife after the separation? A. Yes, sir. 

i 

Bv Mr. Haves: 

* * 

Q. After that, in April, 1932, did there come a time when 
you and your wife entered into a separation agreement? 
A. We did, yes. 

Q. Was your wife at the time of this separation agree¬ 
ment represented by counsel ? A. Yes, she was reprc$ented 
by Mr. John H. Wilson, who also signed the separation 
agreement as a witness. 

Mr. Hayes. If your Honor please, I have a copy Of the 
separation agreement that was made a part Of the 

25 pleadings in the other case. I think lie lias no Objec¬ 
tion. 

The Court. Do you have the original ? 

j 

Bv Mr. Hayes: 

* 

Q. Do you have a copy of the original? 

Mr. Rhodes. I do not recall having seen a copy of the 
original. 

Mr. Hayes, is there any issue as to the execution Of the 
agreement ? 

Mr. Rhodes. No. 

The Court. That is Exhibit A. 

Mr. Hayes. 1 will suggest this: that the reporter de¬ 
scribe it as a separation agreement filed in Cause No. 52216, 
as of the 18th of July, 1934, “Separation Agreement.’!’ 

j 

i 


i 
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Will vou be good enough to mark that as Plaintiff's Ex¬ 
hibit A? 


(Document “Separation Agreement” in Cause No. 52216, 
dated July IS, 1934, was marked Plaintiff’s Exhibit A and 
received in evidence.) 


The Court. 
No. 52216 ? 


That is cause 


“Parks against Parks’', Equity 


Mr. Hayes. Yes. 

The Court. The cause in which she was granted a limited 
divorce? 


Mr. Hayes. Yes. 

The Court. How did it get in there? 

Mr. Hayes. Because as part of the answer of this de¬ 
fendant, the separation agreement was referred to, and I 
want to show your Honor as part of that same cause 
26 an affidavit, and they, themselves, relied on its terms 
relating to alimony. 

The Court. The separation actuallv took place the 18th 
of April, 1932? 

The Witness. Yes. 


Bv the Court: 

Q. And the separation agreement was entered into on 
the 25th of November, 1932? A. That is right. 

The Court. They agreed to live separate and apart, and 
he to pay her so much monthly? 

Mr. Hayes. Yes, with the usual provision of the widow’s 
dower. It was the usual separation agreement. 

The Court. Do you have a copy of it here in this instant 
case ? 

Mr. Hayes. Yes. 

Your Honor, before leaving the separation agreement, 
it might be well to call attention to the fact that Mr. John 
II. Wilson’s name appears as a witness, he being the John 
II. Wilson, a member of the Bar. 

I want also to offer, but I do not think it is a matter of 
necessity, of formal proof, because it is a part of our Court 
record, and I want to show it to Mr. Khodes. 

I want to offer, if your Honor please, an affidavit marked 
as Plaintiff's Exhibit 2, a part of that same record, No. 
52216, the affidavit of Mrs. Parks, filed July 14, 1934, in 
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which we are not interested in the phraseology at the be¬ 
ginning, but I shall read this: “Ethel M. Parks, being first 
duly sworn according to law, deposes and says as follows: 
that on the 25th day of November, 1932, the defen- 

27 dant entered a voluntary separation agreement to 
pay the plaintiff one hundred dollars per month for 

the support of herself and two minor children.” 

I want to offer and call attention to that reference in 
which this affidavit was in support of a motion filed in this 
cause for a ruling on the ground that he was in arreajrs, so 
far as the alimony was concerned. 1 mean, 52216. ! • 

i 

(Affidavit produced by Mr. Hayes was marked plain¬ 
tiff’s Exhibit 2 and received in evidence.) 

By Mr. Hayes: 

Q. Mr. Parks, since the time of the separation had in 
April, and the separation agreement entered into in No¬ 
vember, each in 1932, have vou lived or cohabited with! vour 
wife as man and wife? A. I haven’t, no. 

Q. For what period of time, sir, or is it a fact that you 
are contributing to the support, her support? A. I; have 
been paying sixty dollars a month since the decree of lim¬ 
ited divorce was decreed; sixty dollars provided fojr the 
wife and the two children. 

In 1935, July, the boy came lo live with me, and ii sup¬ 
ported him ever since. 

About two years ago, the girl came to live with me, and 
she subsequently died, but I kept up the sixty dollars Tight 
lip to date according to the decree. 

Q. And the award was for her support together with the 
two minor children? A. Yes. 

Q. Since the time that the separation agreement 

28 was entered into, as you have indicated, has there 
been any overture on the part of your wife for a 

reconciliation to come back and live with you? A. There 
has not been, no. 

Mr. Hayes. You may inquire. 

i 

Cross-Examination 

By Mr. Rhodes: ! 

Q. When did your son start living with you? A. July, 
1935. * I 


i 
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Q. Where did he live before that? A. Where did lie live ? 

Q. Yes. A. With his mother. 

Q. You just said you had been supporting the boy. He 
is working? A. He is working now for me, but when he 
came with me he wasn’t working, lie is of age now; he is 
working for me. 

Q. He is working for you now? A. Yes, lie is. 

(,). When your daughter came to live with you, was she 
married or single? A. She was married when she came to 
live with me. 

Q. Did her husband live there with you? A. Yes. 

Q. Was he working? A. Some of the time. 1 practi¬ 
cally had to support all of them. 

Q. Xow, referring to that— A. I might suggest 
29 that the boy is working for me because I made a job 
for him. 

Q. Referring to that agreement, it provides for you to 
pay Mrs. Parks one hundred dollars a month. How long 
did you continue to pay her one hundred dollars a month? 
A. I paid her as long as I could. The depression set in 
and the real estate business went out. 

Q. How long was that? A. Until the depression came 
in, I paid her as long as 1 could. I even borrowed money 
from the bank in order to pay her. 

Q. Answer the question. How long did you pay her one 
hundred dollars a month? A. As long as I could. 

By the Court: 

Q. When did you quit paying her one hundred dollars a 
month? A. 1 think it must have been around the latter 
part of 1933 or the early part of 19.34. 

By Mr. Rhodes: 

Q. Xow, in addition to engaging in the practice of law— 

The Court. You know when he quit paying her one hun¬ 
dred dollars a month. I)o vou know it? 

Mr. Rhodes. According to my records, and I will tell 
your Honor in just a second. I have in my notes approxi¬ 
mately a year. 

The Court. 1933? 

Mr. Rhodes. 19.33 is what I have. 

Mr. Haves. He said the latter part of 1933 or the early 
part of 1934. 



PARKS VS. PABKS. 


I 


21 


30 Mr. Rhodes. I have in my notes approximately 
one year. 

The Court. After the separation agreement. 

Mr. Rhodes. After the separation agreement, yes. 

The Court. Did that separation agreement provide for 
one hundred dollars a month? j 

Mr. Hayes. Yes, and it was thereafter superseded by 
this order of the Court, which provided for sixty dollars. 

Bv Mr. Rhodes: 


Q. Do you recall how long it was after you stopped pay¬ 
ing one hundred dollars a month that Mrs. Parks jfiled a 
limited divorce suit against you? A. 1 don’t know. | 

Q. In addition to being engaged in the practice jof law 
and in the real estate business, you are also engaged) in the 
insurance and loan business, are vou not? A. Yes. j 

■ ^ ^ i 

Q. How long have you been engaged in these lijnes of 
work? A. Those are incidental lines to the real!estate 
business. 

Q. How long have you been in the real estate business? 
A. Since about—I had this present organization sinej? 1925. 

Q. How long have vou been engaged in the practice of 
law? A. Since 1931. j 

Q. How long has your business been at its present loca¬ 
tion? A. Since 1928. 

31 Q. How long have you lived in the District jof Co¬ 
lumbia? A. Since 1903. 


By the Court: 


Q. Let me ask you a question: Who participated as 
counsel in this limited divorce case? A. 1 participated. 

The Court. Were you in it? 

Mr. Hayes. No, sir. 

The Witness. George A. Parker was in also. 

" i 

Bv the Court: 

Q. And the suit was for a limited divorce based bn the 
ground of desertion? A. That is right. 

Q. And the Court had before it at that time thatj sepa¬ 
ration agreement? A. Y'es. 

Q. And in spite of that, he held it was desertion? A. He 
held it was desertion. ! 


i 
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Mr. Rhodes. May I say that since that time—I was just 
about to refer to it—the plaintiff in this suit filed a bill of 
review asking: for a decision of the review, and that bill of 
review was dismissed in this Court, and the action of this 
Court was sustained by the Court of Appeals, and the case 
is— 

Mr. Hayes. 68 Appeals, it was. 

Mr. Rhodes. In that bill of review, this plaintiff raised 
the question which your Honor has just referred to. 

Mr. Hayes. That wasn't passed on in the Court of Ap¬ 
peals. 

Mr. Rhodes. As to whether the Court had author- 

32 ity to grant a limited divorce in the face of a sepa¬ 
ration agreement: that was passed on. 

The Court. The thought occurs to me: How can a man 
be charged with desertion when the desertion is bv mutual 
consent? When they agreed to separate. 

Mr. Rhodes. Would you care to have the opinion on that 
point? 

Mr. Hayes. Well, this desertion took place in April, 
1932, and the separation agreement was in November, 1932. 
Here is a separation agreement coming in months after the 
alleged desertion, and there is a further thing in it that 
where there is a limited divorce, that decree does not affect 
the right of the man to go forward, and it does not affect 
bis right and the time that the decree is running does not 
exclude it. 

The Court. I did not think this case went to the Court 
of Appeals. 

Mr. Hayes. It went on the biil of review. 

The Court. I do not know how they could have reached 
your case except by a bill of review. 

33 Q. Mr. Parks, you were the plaintiff in the suit 
which was tiled in this Court on May 15, 1936, and 

was numbered Kquity No. 61,454? A. I don’t think that 
is the number. 

Q. No. 61,454.' A. Do you mean this present case? 

Q. No, I am referring to the previous suit filed by you 
on May 15, 1936. A. Oh, yes. 

Q. You were the plaintiff in that case? A. Yes. 
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i 

Q. That is the case, is it not, which was heard and de¬ 
cided by the Court of Appeals and was in that Court num¬ 
bered 6,190? A. Correct. 

Q. Where is your office located ? 

The Court. When did that decision come down? It is 
reported where? 

Mr. Rhodes. Tt was decided April 18, 1939. 

The Court. And is reported where? 

Mr. Rhodes. It is in 68 Appeals 1). C. at page 363.| 

By Mr. Rhodes: 

Q. Where is your office located? A. 207 Florida Avenue. 

Q. You own that building, don’t you? A. I am buyihg it. 

Q. How long have you been buying it? A. Since |192S. 

Q. Is the record title in your name? A. Vest 
34 Q. You live in the same building, do vou not? A. 

Yes. 

Q. There are several apartments over your office?! A. 
That is right. 

Q. You rent those apartments? A. T do. 

Q. How much rent do you get from each? First,jhow 
many apartments are there? A. Three, excluding the? one 
that I live in. 

Q. What is your income from those apartments ?| A. 
They rent for $40 apiece. 

Q. So, you get $120 a month from those apartments? A. 
That is right. 1 furnish heat, gas, electricity, hot water. 
] furnish everything to them. 

Q. In your office how many people do you employ?| A. 
Well, I have a secretary, my son: then I have about jfour 
real estate salesmen. j . 

Q. Do they constitute all the people who work in what 
you refer to as your organization? A. Xo, there arej five 
lawvers in there. 

Q. They constitute part of what you call your organiza¬ 
tion? A. That is right. And once insurance man. 

Q. And one insurance man? A. His business is sjepa- 
rate and distinct, but lie is in with our organization. 

Q. Does he pay you rent? A. Fifteen dollars a month. 


35 


Q. Does anybody else there pay you rent? A. 
Q. Do these other lawyers work for you? A. 
they practice law. 


No. 

Xo, 
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Q. Do they pay you rent? A. No. 

Q. How do they pay you? A. Well, most of them have 
real estate licenses. Once in awhile they sell a house, but 
seldom. 

The Court. They pay when they get the money, too, 1 
guess. 

By Mr. Rhodes: 

Q. Do you have any interest in any other real estate, 
equitable or otherwise? A. 1 may have one or two third- 
trust notes. 

Q. I cannot hear you. A. I may have a couple of third- 
trust notes that I took back as commission on sales. 

Q. What is your total income? A. You mean net in¬ 
come? 

Q. Average income. A. Well, I would say around $2,000. 

Q. Did you recently purchase a new La Salle automo¬ 
bile? A. I did. 

Q. Before that you owned a Packard club sedan? A. 
Xo, it was a La Salle. 

Q. Was the previous automobile a La Salle? A. Yes, 

sir. A car is necessarv in mv business. 

•> • 

Q. Mr. Parks, you stated once in answer to my question 
and once in answer to the Court’s question that you have 
been living in the District of Columbia continuously 
36 for nianv vears. Isn't it a fact that in 1933 vou 
went out to Cleveland, Ohio, and filed a suit for 
divorce against your wife there, alleging that you were a 
resident of Ohio and that you had been for more than one 
year at that time? 

Mr. Hayes. If your Honor please, I object to that and 
call your Honor’s attention to the reason for my objection. 
I do not see the materiality of this. However, if your 
Honor feels that this should be gone into, I can only say 
that it has been a part of this previous litigation and has 
been answered there. It certainly cannot in any sense 
affect the correctness or incorrectness of our position here. 
If your Honor cares to hear our position, I withdraw my 
objection in deference to your Honor’s ruling. 

The Court. He can answer that Yes or Xo. Many peo¬ 
ple go to Reno and swear that it is their residence. 

The Witness. I did. I might add to that fact that at 
that time I had an aunt, who is now deceased, who lived in 
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Cleveland, and 1 went out there week-ends for a period of 
a year, and I have clothes out there still that I have not 
been out there to got since niv aunt died. 

Bv the Court: 

• 

Q. Well, you did not get the divorce, did you? A. No. 

Q. On what ground? A. 81k- filed a limited divorce there 
and asked that they restrain the proceeding out there.! 

Q. That stopped you? A. Yes, sir. 

37 The Court. All right. 

Mr. Rhodes. I have no further questions. 

The Court. Let us take a short recess. 

(At this time a short recess was taken. The follojwing 
then occurred:) 


Mr. Hayes. I will call Mr. Thomas W. Parks, Jr. 

In fairness to this young man's position as the son of 
these parties, I want to say that 1 am putting him op for 
the purpose of corroborating the failure to live together, 
a fact which the other side concedes but which we are called 
upon to prove. 

Thereupon Thomas W. Parks, Jr. was called as a! wit¬ 
ness for the plaintiff and, having been first duly sworn, 
was examined and testified as follows: 


Direct Examination 


Bv Mr. Haves: I 

Q. What is your full name? A. Thomas W. Parki, Jr. 
Q. You are the son of the parties in this litigation!? A. 
That is right. 

Q. Where have you lived since 1932? A. With my 
mother. 

Q. You began living with your mother at that tiifie; is 
that right? A. I was with her all the time. 

Q. Up until when? A. 1935. j 

Q. You lived with her from 1932 to 1935? A. 
38 That is right. 

Q. During that period of time did your father and 
mother live and cohabit together as man and wife? A|. No, 
they did not. 

Q. From 1935 to the present day where have you Hived? 
A. With my father. 


i 
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Q. During that period of time have your father and 
mother lived together or cohabited in anv wav? A. Xo. 

Q. So, during the entire period of time of their separa¬ 
tion, you have lived with either one or the other of your 
parents? A. That is right. 

Q. And you know that during that period of time they 
have not lived and cohabited as man and wife? A. Yes. 

Mr. Hayes. That is all. 

Mr. Rhodes. 1 have no questions. 

(The witness left the stand.) 

Mr. Hayes. That is our ease, if your Honor please. 
Evidence in Behalf of the Defendant 

Mr. Rhodes. Mrs. Parks, please take the stand. 

Thereupon Ethel M. Parks the defendant, was called as 
a witness in her own behalf and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 
Bv Mr. Rhodes: 

39 Q. Mrs. Parks, you are the wife of the plaintiff in 

this case ? A. Yes. 

Q. When were you and vour husband separated? 

By The Court: 

Q. When were you married? A. I was married Septem¬ 
ber 13, 1914, in Rockville, Maryland. 

By Mr. Rhodes: 

Q. You were separated when? A. April 18, 1932. 

Q. Where were you living? A. I was living at 1718 Sec¬ 
ond Street, Northwest. 

Q. Where were your children living at that time? A. 
Thcv were living with me. 

Q. After the separation, with whom did your children 
live? A. They lived with me up until they got married; in 
fact, up until the girl was married. She lived with me. 

Q. Your boy remained with you until 1935, as he stated? 
A. 1935. 

Q. Are you employed? A. No, I am not. 
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By the Court: 

i 

i 

Q. How old are you? A. Forty-four. 

Q. How old is your husband? A. Forty-four. 

Bv Mr. Rhodes: 

• i 

Q. Very briefly tell the Court the facts about; your 

40 separation from your husband. A. Well, when he 
left home, I didn’t want him to leave for anything. 

1 begged him not to leave. I persuaded him to staV and 
listen. He wouldn’t even stay and listen to me; liej just 
must leave. 

I loved my home, husband, and children, but he would 
leave, and I thought that home was his place there with his 
children. 

j 

By the Court: 

Q. What trouble did you two have? A. Well, a month 
before he left, I had had trouble with one of his 'lady 
friends, and 1 reported her, so he said— 

Q. What do you mean when you say you reported jher? 
A. She was a teacher, and I went down to Franklin land 
reported her, because she called me an awful name. Ij had 
been having trouble with her for some time and he said, 
“If you report this girl, I am going to leave home,”!and 
a month from the very day, he left home. 

Q. Had he been going with this girl ? A. He had been 
going with her for some time. 

Q. That was the cause of your trouble? A. Yes, it was. 

Bv Mr. Rhodes: 

• i 

i 

Q. Did you subsequently sign the agreement, a copv of 
which has been offered in evidence here? A. Well— i 
The Court. Plaintiff’s exhibit 1, is it? 

Mr. Hayes. That is correct. 

The Witness. 1 signed an agreement, but 1 didn’t sign 
an agreement for him to leave home. 1 had to sign that 
agreement. 

41 By the Court: 

Q. lie had already left home? A. He had already jleft 
home when I signed the agreement and had been away; for 
seven months, and lie stopped giving me money, and I had 
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to sign an agreement to get money for food, because he 
was only giving five a week, and he stopped that five a week, 
and I didn't have a penny. 1 had to sign; I was forced 
to sign. 

Q. You did not come into Court and ask for mainten¬ 
ance? A. No. He told the lawyer, when he had him make 
the agreement, it was all right; I didn't have to come into 
Court. 

By Mr. Rhodes: 

Q. Tell the Court the circumstances of your agreement. 
When did vou first see it and sign it? A. It was in Xovem- 
her—sometime in November. He came up to my house 
twice during that week. I don’t know exactly whether it 
was the first of November, but he came up there twice. 

By the Court: 

Q. What house? The one he owned? A. He was—At 
that time he owned it. 

Q. Were you paying rent for the house? A. He was 
buying it. 

Q. He permitted you to live in the house? A. He left 
us in the house. 

Q. It was the house you were living in when he left? A. 
Yes. Te said, “I would rather to give you a lump sum 
rather than have vou send down for monov all the time,'’ 
and then he had this long paper or letter, and he wanted 
me to sign it, but I said, ‘‘No, I am not going to sign it.” 

So, he came to see me a second time, and he said, 
42 ‘‘If you don't sign this, 1 am not going to give you 
any money to get anything," because lie was pay¬ 
ing the gas, electric, and note, but he wasn’t paying me any 
money at all except five dollars, and lie stopped that. 

Q. Did you have counsel before you signed the agree¬ 
ment? A. Before I signed it? Yes, l did. 

Q. Whom did you consult? A. Mr. Wilson. 

Q. John H. Wilson ? He advised you to sign it ? A. He 
told me it would be all right. It was no court order; it was 
just between the three of us. 

Q. What was your occupation, if you had any, when you 
married him? A. I have never had a job. 

Q. Did you go to school ? A. For awhile. 
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Q. What was your education ? A. First year high school. 

Q. Here in the District of Columbia? A. Yes. 

By Mr. Rhodes: 

Q. You stated that when he left you, you did not want 
him to leave and that you wanted him to come back. How 
long did that condition exist with you? A. Well, 1 thought 
all the time that he would come back up until after; my 
daughter got married and after the boy had gone, and after 
she had gone, then 1 didn’t look for him so much to dome 
back, but 1 thought up until then he might come back 
43 again. 

Q. How long did he pay you the allowance as pro¬ 
vided for in that agreement ? A. From November up till 
August 15, of 1933. 


Bv the Court: 

% 

Q. Of 1933? A. Yes. 

By Mr. Rhodes: 

Q. What did he pay you after that? A. Well, it ;was 
never over $60. Just—No, I take that back. He dropped 
back to $75 a month, and then just from time to time some¬ 
times he would send $50 and sometimes he would send $60. 

Q. Do you recall how long it was after he stopped pav¬ 
ing you $100 a month that you filed a limited divorce suit? 
A. He stopped in 1933. 

j 

By the Court: 

Q. The suit for limited divorce was filed May 24, ltj)34? 

Mr. Rhodes. I believe so; I do not have it right herje. 

By the Court: 

Q. John H. Wilson was your attorney in this limited; di¬ 
vorce case, in which you were awarded a limited divorce? 
A. Mr. Leonard Bloch. 

Q. Mr. Wilson signed the complaint as your attorney 
here; you know that, don’t you? A. No, I never had copies 
of any of my papers. When I got the limited divorcb, 1 
had Mr. Bloch. 

Q. Mr. Wilson filed suit for you, according to this rec¬ 
ord, and he signed the stipulation between your husband, 


i 

i 
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AIr. Parks, and yourself, wherein Mr. Parks agreed 

44 that lie would not proceed with the divorce action 
pending in Ohio. That was on the 9th of June, 1934, 

and the record also shows that on the 13th of July, 1934, 
Mr. Wilson, was your attorney on an amended petition for 
limited divorce. 

Bv Mr. Rhodes: 

Q. Where are you now living, Mrs. Parks? A. I am now 
with my mother and father, 145 Thomas Street, Northwest. 
Q. In this city? A. Yes. 

Q. I low long have you lived there? A. I have been there 
since 1934. 

Q. Was your separation from Mr. Parks in any way 
voluntary on your part? A. It was not, because I didn’t 
want him to leave home. I begged him not to leave. 

Q. Was the subsequent continuation of it voluntary on 
your part? A. No, it has never been. 

By the Court: 

Q. Did you ask him to come back at any time? A. Well, 
after he left, 1 didn't think—i didn't ask him to come back 
because In* had said to me before lie left not to bother him; 
that he would be all right; let him get his run out; and I 
thought I would let him get bis run out and he would come 
back home. 

Q. ITe has not had his run out, then? A. Evidently. 

Q. Mr. Bloch appeared for you here when there 

45 was a pleading tiled on August 15, 1935. It was a 
reply to a motion for reduction of alimony. That is 

the third time I see Mr. Bloch's appearance. 

The Court. All right. 

Mr. Rhodes. I have no further questions. 

Cross-Examination 

By Mr. Hayes: 

Q. Mrs. Parks, your husband is now paving you $60 a 
month; is that right? A. Yes, it is. 

Q. He has been paying you that $60 a month for what 
length of time? A. Since 1935. 

Q. At that time, when he began paying you $60 a month, 
it was under an order of Court providing that he should 
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pav von that amount for vourself and vour two children? 
A. No, at the time before the boy left he was giving me 
$75; after the boy left home ho took out $15 and left me 
$60 for tile girl and I. 

Q. Was there an order of Court to that effect? A. When 
we went into Court, they told him to continue $75. 

Q. Wasn’t that an order for $60? A. For my daughter 
and T, but the son wasn’t home then. 

7 m i 

Q. From your point of view, there had been an order 
providing $60 for the— A. For the two of us.! 

46 Q. After the time your son left, he continued to 
pay you $60? A. Before the son left he was giving 

me $75, and he took out the $15 for the boy. 

Q. After that time your daughter left. She left: and 
married and went to live with whom ? A. Went to live!with 
her husband and came back. 

Q. She subsequently died, didn’t she? A. Yes. 

Q. During all that time he continued to pay you ! $60, 
which vou sav was for the two of vou? A. Yes, it is.! 

! 

(The witness wept.) 

The Court. Do not cry. You have been through! this 
three or four times. 

The order was signed by Justice Letts on the 8th of May, 
1935, an order in which “the defendant is directed to'pay 
the plaintiff the sum he is now paying—that is, the suhi of 
$15 a week—for the support of the plaintiff and minor 
children.” j 

Mr. Hayes. She says just for the one of them, but| the 
order provided for the two children. ! 

The Court. Go ahead. 

Bv Mr. Haves: ; 

• 

Q. You said that at the time he left or a little after that 
he came to you and made a suggestion to you that rather 
than have vou continue to send down to him for money!, he 
wanted to pav vou a fixed amount; is that right? A. Yes, 
that is right. 

Q. At that time you were in possession of the 

47 place on which he had been paying, and in possession 
of the home? A. Yes, I was in the home. 

Q. The furnishings and all were in your possession; that 
is correct, isn’t it? A. Yes, that is right. 
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Q. It was because of the fact, was it, Mrs. Parks, that 
there was a desire on the part of yourself to secure a fixed 
amount that you did retain counsel? A. No, I didn’t de¬ 
sire; that was his doings. I had to sign that in order to 
get some food. 

By the Court: 

Q. Why did you employ an attorney? A. Well, after he 
brought this paper up there, 1 didn’t understand it all, and 
I was afraid to sign it without getting somebody that would 
know something about it, so then I got a lawyer. 

By Mr. Hayes: 

Q. You say now that you had to sign this in order to get 
some food. Isn't it a fact that you had previous to that 
time, whenever vou wanted monev, sent down to get monev 
from him? A. Xo, he only sent me $5 a week for the three 
of us for food, and that was all just for food. He didn't 
give me not a dollar over for anything. 

Q. Isn’t it a fact that he was contributing at that time 
approximately the same amount that you and your counsel 
afterward agreed upon, a figure approximating a hundred 
dollars a month? A. Xo, at that time, when I signed that 
paper, he was giving me only five. 

Q. Up to the time of this paper, it is your answer 
48 that he was not giving you approximately a hundred 
dollars a month A. Xo, when he left home, he sent 
five dollars up there a week, and then he brought this paper 
up there for me to sign, and I didn’t sign it the first day. 
He came back another day, and he said, “If you don’t sign 
this, I’m not going to give you any money at all.” 

When Saturdav came, 1 didn’t have anv market monev 
at all. 

Q. Is it your answer that between April and Xovember— 
April was when the separation took place; is that correct? 
A. When he left home. 

Q. And Xovember was when the agreement was entered 
into? A. Yes. 

Q. Between those times is it your answer that he con¬ 
tributed nothing but $5 a week? A. Xothing but five a 
week from April to Xovember. 

Q. Were there roomers in the house? A. Xot at that 
time. 
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Q. When did your roomers leave? A. I got roomers in 
the last of November or the first of December that .same 
year. 

Q. Do vou mean von did not get the roomers until after 
the time the agreement was entered into? A. T did npt. 

Q. Are you certain of that? A. I am certain of thfkt be¬ 
cause T mentioned to my daughter—I said, “We arej hav¬ 
ing all the luck at one time.” 

* * i 

Q. You were having luck? A. T meant getting a hundred 
dollars and the roomer. 

Q. Where was this agreement signed? A. Th my 
49 dining room, 17IS Second Street. 

Q. In the presence of your attorney? Aj My 
daughter and mv attornev. 

Q. Had you prior to the time you went with your (Coun¬ 
sel and Mr. Parks to sign the separation discussed jwith 
your counsel the conduct about which you are now 'com¬ 
plaining and the live dollars which you said you worei get¬ 
ting? A. Xo, not until he stopped sending the five: dol¬ 
lars; then I had to get something. 

Q. Did vou then discuss it with vour attornev? A.!Yes, 
I did. 

Q. Did you discuss the possibility of bringing himj into 
Court and requiring him to do it? A. Xo, because hejsaid 
lie could talk with him. j 

Q. It was based upon his statement that he could j talk 
to you and you could amicably talk over the situation i that 
you entered into it? A. He said he could talk to him,! and 
lie thought this was all right—this hundred dollars—and 1 
went on to sign. 

Q. At the time when you say you were getting the amjount 
which you have designated as being five dollars, was vour 
husband at that time paying all the bills of the establish¬ 
ment—gas and electricity? A. Gas and electric, and that’s 
all; no food. It was only the five dollars for food, and no 
clothes for myself at all. 

Mr. Hayes. That is all I want to ask you. 

Mr. Rhodes. I have no further questions. 

Mr. Haves. The defendant rests, vour Honor. 

(Mr. Hayes made an argument to the Court in behalf of 
the plaintiff.) 


i 
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50 (Mr. Rhodes made an argument to the Court in 
behalf of the defendant.) 

(At 12:35 o'clock p. m. the trial was concluded.) 


51 Notice of Appeal 

Filed January 24 1940 
# # =* 

Notice is hereby given this 24th day of January, 1940, 
that Thomas AY. Parks, plaintiff in the above entitled cause 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 22d day of January, 1940, in favor of Ethel 
M. Parks, the defendant, against said Thomas AY. Parks, 
the plaintiff. 

GEORGE E. C. HAYES 
Attorney for 

Thomas W. Parks , Plf. 


52 Memoranda 

Januarv 24 1940 

Bond ($250) of plaintiff on appeal—filed. 


March 4 -1940 

Time for filing record on appeal in United States Court 
of Appeals for the District of Columbia extended to and 
including April 5, 1940. 


Designation for Record on Appeal 

Filed March 25 1940 
* # # 

The plaintiff, Thomas AAA Parks, appellant, in the above 
entitled cause, designates the following to constitute the rec¬ 
ord on his appeal: 

1. Separation Agreement dated November 25, 1932, and 
filed of record in Equity Cause No. 57-216. 



PARKS VS. PARKS. 


35 


2. The Decree entered in Equity Cause No. 57-216 grant¬ 
ing defendant herein a limited divorce from the plaijntiff 
herein. 

3. Complaint field in Equity Cause No. 67-126. 

4. Answer filed in Equity Cause No. 67-126. 

5. Finding of fact by the Court in Equity Cause I No. 
67-126, dated January 19, 1940. 

6. Final judgment of Court dismissing Complaint in 

Equity Cause No. 67-126. 

53 7. Transcript of record of testimony in Equity 

Cause No. 67-126. 

8. Memorandum of undertaking on appeal. 

9. This designation. 

GEO. E. C. HAYES 
PHILIP W. THOMAS 

Attorneys for Plaintiff. 

i 

Service by copy of this designation accepted this 25th 
day of March, 1940. 


COOPER B. RHODES 
Attorney for Defendant. 

By FRANCES L. SHUTTERS i 

3/28/40 | 

No counter-designation to be filed. j 

COOPER B. RHODES I 

Atty. for Deft. 

i 

________ i 

54 District Court of the United States 

For the District of Columbia 

United States op America, 

District of Columbia, ss: 

i 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 53, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 67126 in Equity, 
wherein Thomas AY. Parks is Plaintiff and Ethel M. Palrks 
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is Defendant, as the same remains upon the files and of rec¬ 
ord in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 4th day of April, 1940. 

CHARLES E STEWART, 
(Seal) Clerk, 

By CHAS B COFLIX, 

Assistant Clerk. 

Endorsed on Cover: No. 7654 Parks, Appellant, vs. 
Parks. United States Court of Appeals for the District of 
Columbia Filed Apr 4-1940 Joseph W. Stewart, Clerk. 
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United States Court of Appeals for the 
District of Columbia 
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——i 

i 

I 

Appeal No. 7654. 


THOMAS W. PARKS, 
Appellant, 
vs. 

ETHEL M. PARKS, 
Appellee. 


BRIEF OF APPELLANT. 

i 

■ 

i 

i 

I. General. 

The appellant, Thomas W. Parks, the plaintiff be¬ 
low, respectfully seeks a review of his case on ap¬ 
peal, because of an erroneous ruling by the Coprt 
below in favor of the appellee, Ethel M. Parks, de¬ 
fendant below, dismissing plaintiff’s petition for »u 
absolute divorce (R. 11). For purposes of this ap¬ 
peal said parties will hereafter be referred to as 
“plaintiff” and “defendant”. 

j 

j 

II. Statement of Case. 

i 

i 

The evidence tended to show, and the trial Court 
so found, that the plaintiff and defendant were married 


j 


in the State of Maryland on the 13th day of Septem¬ 
ber, 1914 (R. 16-17). The plaintiff and defendant 
lived together as man and wife in the District of Col¬ 
umbia, and as a result of this marriage there were 
two children born, one of whom is now deceased and 
the other is more than 21 years of age and married. 
The parties lived together in the District of Columbia 
until the 18th day of April, 1932, the date found by 
the lower Court as the date of desertion of the defend¬ 
ant by the plaintiff, and they have not lived together 
since (R. 9). Both parties are residents of the Dis¬ 
trict of Columbia and have been for more than one 
year next before the filing of the petition for an abso¬ 
lute divorce (R. 9). 

On the 25th day of November, 1932, the plaintiff and 
defendant entered into a separation agreement, the 
defendant at the time being represented by counsel 
of her own choice (R. 17), and in said separation agree¬ 
ment said parties agreed to live separate and apart 
(Exhibit “A’’—R. 3). On the 24th day of May, 1934, 
the defendant filed a suit against the plaintiff in the 
District of Columbia, Equity No. 57-216, seeking a 
limited divorce on the ground of desertion. The hus¬ 
band answered the petition and denied the desertion, 
and as part of his answer filed a copy of the separa¬ 
tion agreement above mentioned. Upon trial of the 
cause the Court, on the 8th day of May, 1935, entered 
a final decree awarding the wife a divorce a mensa et 
thoro from the husband on the ground of desertion (R. 
6). The decree is in full force and effect, Parks v. 
Parks, 68 App. (DC) 363, and the plaintiff herein has 
complied with its terms. The facts further show that 
since said April 18, 1932, the parties have not lived or 
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i 

j 

cohabited together, nor has there been any attenipt 
on the part of either party to effect a reconciliation or 
to resume the marital relation (Findings of Fact, R. 
9-10). 


HI. Assignments of Error. j * 

i 

i 

I 

The appellant seeks a review of his case on appeal 
because of the erroneous ruling of the Court below in 
dismissing the plaintiff’s petition for an absolute 
divorce in Equity Cause No. 67-126, the assignments 
of error being as follows: 


1. The Court erred in failing to hold that at 
the time the plaintiff filed his petition for an 
absolute divorce from the defendant in Equity 
Cause No. 67-126, a cause of action for an absolute 
divorce from the defendant on the ground of vol¬ 
untary separation from bed and board for five 
consecutive years without cohabitation had arispn 
in favor of the plaintiff. 

2. The Court erred in failing to hold that the 
plaintiff was entitled to an absolute divorce from 
the defendant on the ground of voluntary separa¬ 
tion from bed and board for five consecutive years 
without cohabitation. 

3. The Court erred in failing to grant plaintiff 
an absolute divorce from the defendant on the 
ground of voluntary separation from bed and 
board for five consecutive years without cohabita¬ 
tion. 

4. The Court erred in signing a Final Decrbe 
dismissing the plaintiff’s petition in Equity Cause 
No. 67-126. 


IV. Argument. 

A. PUBPOSE OF TKE STATUTE. 

The Act of August 7, 1935, repealing Sections 966 
and 968 of Chapter XXII of the Act of Congress en- 
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titled “An Act to establish a Code of Law for the 
District of Columbia/’ approved March 3, 1901, as 
amended, and for other purposes, was intended to 
liberalize the divorce laws in the District of Columbia. 


The plaintiff’s petition in Equity Cause Xo. 67-126 
was filed under the provisions of the Act of August 7, 
1935, and the relief he seeks is warranted under that 
provision of said Act which authorizes the granting of 
an absolute divorce in cases of voluntary separation 
from bed and board for five consecutive years without 
cohabitation. We, therefore, believe it will lie helpful 
if, in deciding the questions raised on this appeal, we 
keep in mind the policy and purpose of the Statute 
under which this appeal arises. 

The Act of August 7, 1935, was intended, and did, 
liberalize and enlarge the divorce laws of the Dis¬ 
trict of Columbia as to existing and prospective con¬ 
ditions. 

Tipping vs. Tipping, 65 App. (DC) 222. 

The facts show that the plaintiff and defendant had 
lived separate and apart for more than five consecu¬ 
tive years without cohabitation and that neither party 
had any intention, nor had either of them made any 
attempt, to ever resume the marital relation (R. 9-10). 
Circumstances of this nature clearly present a social 
problem in which the State has an interest. It is con¬ 
ditions of this type that the enactment of the statute 
in question is intended to relieve. 

In Barrington v. Barrington, 206 Atl. 192—90 
So. 512, the court in granting the plaintiff an 
absolute divorce under a liberalizing divorce stat¬ 
ute, said: “The public policy of these statutes is 
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based upon the proposition that where the hus¬ 
band and wife have lived separate and apart for 
so long a time without any intention of ever re¬ 
suming the conjugal relations, the best interest of 
society, and of the parties themselves, will i be 
promoted by a dissolution of the marital bond.!’ 

McKenna v. McKenna, 166 Atl. 822. 

B. The Effect of the Statute is Retrospective. 

The Act of August 7,1935, is retrospective in effect, 
and the Court erred in failing to apply t'he retrospec¬ 
tive effect of the statute in computing the time wljien 
the five year period of separation began to run. 

i 

The statute under which the plaintiff seeks relief was 
passed August 7, 1935, and the effect of its operation 
is retrospective. 

In Tipping v. Tipping, 65 App. (DC) 222,; in 
affirming a decision of the lower court in grant¬ 
ing the plaintiff an absolute divorce under the ^ct 
of August 7, 1935, on the ground of five years 
voluntary separation from bed and board, and 
where it appeared that the majority of the time 
relied upon to meet the requirements of the stat¬ 
ute had elapsed prior to the passage of the Act, 
this Court said: 

“* * * the entire period of separation is pot 
required to ensue after the date of enactment; of 
the statute to entitle the complaining party to a 
divorce.” 

In Campbell v. Campbell, 198 Atl. 414 (Md), 
it was said: ‘‘The separation need not continue 
for the prescribed time after the passage of the 
statute, but that time elapsing before the statiite 
was passed can be counted.” I 

Phillips v. Phillips, 22 Wise. 256. 

Cole v. Cole, 27 Wise. 531. L 
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C. Effect of a Prior Decree a Mensa et Thoro. 

The fact that a divorce a mensa et thoro had been 
awarded the defendant from the plaintiff prior to the 
filing of the petition for an absolute divorce by the 
plaintiff was not a bar to granting the relief sought 
by the plaintiff. 

The fact that the defendant had obtained a decree 
awarding her a divorce a mensa et thoro from the 
plaintiff prior to the filing of plaintiff’s application 
for an absolute divorce from the defendant, has no 
bearing on the right of the plaintiff to obtain the re¬ 
lief he seeks under the statute. 

In Cooke v. Cooke, 1G4 X. C. 272—80 SE 178, 
the court in granting a divorce to the petitioner 
from whom the defendant had previously been 
awarded a divorce a mensa et thoro , said: “The 
fact that one of the spouses has been awarded a 
decree of divorce from bed and board does not 
affect the right of the other to an absolute divorce, 
or require the time covered by the decree for 
divorce from lied and board to be excluded in 
computing the length of time of the separation 
relied upon.” 

In Brown v. Brown, 172 Ky. 754, 189 SW 921, 
a divorce was granted to the husband, notwith¬ 
standing the fact the separation of the parties 
was under a decree obtained bv the wife, based 
upon the husband’s dereliction, and no fault at 
all of the wife’s. 

It is well recognized that a decree of limited divorce 
is no bar to a subsequent decree in favor of either 
party for an absolute divorce on a ground arising 
after the first decree. 

Kunze v. Kunze, 153 Minn. 5,189 NW 447. 

Cariens v. Cariens, 50 W. Va. 113—40 SE 
335. 
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Krause v. Krause, 177 Wise. 165—187 NW 
1019. 

j 

D. Prior Conduct of Petitioning Party. 

Under a statute intended to liberalize existing di¬ 
vorce laws where it provides tor an absolute divorce 
on ground of voluntary separation for a definite pe¬ 
riod of time, the prior conduct of the petitioning palrty 
is immaterial as to the petitioner’s right to relief under 
the statute. 

The weight of authority rejects the idea that only the 
injured party is entitled to relief under the statute, 
and permits either party to maintain the suit, irrespec¬ 
tive of who was at fault. 

George v. George, 41 P(2) 1059. 

Ward v. Ward, 381 SW 801—213 Ky. 606, 
Gerdts v. Gerdts, 196 Minn. 599—265 1|IW 
811. | 

In George v. George, 41 P(2), 1059, it \vas 
held, under a statutory provision making livjing 
apart continuously without cohabitation for a 
period of more than five consecutive years, in ithe 
discretion of the court, a ground for divorce, 
“that the discretion which the trial court is called 
upon to exercise does not depend upon the com¬ 
parative rectitude of the conduct of the spouses, 
but upon the probability of their being able to live 
together in such manner as to be for their best in¬ 
terest and the best interest of society.” 

In applying this principle, the evidence \vas 
considered sufficient to sustain the judgment of 
the trial court in granting a divorce to the ljius- 
band notwithstanding evidence taken from other 
proceedings in another state showing that he was 
adjudged to have been guilty of extreme cruelty 
toward the wife and that she was without fault. 

In Ward v. Ward, 381 SW 801—213 Ky. 606, it 
was held that the petitioner was entitled to ithe 
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divorce irrespective of who was to blame for the 
separation. And the fact that separation was 
caused by the plaintiff’s cruel and inhuman con¬ 
duct is no defense. Citing— 

Best v. Best, 281 SW 1032—218 Ky. 048. 

Guillot v. Guillot, 106 Atl. 801—12 K. 1. 320, it 
was held, in granting the divorce, that the fault 
of the petitioning party was immaterial. 

Jeffers v. Jeffers, 29 P(2) 351. 


E. Voluntary Separation Within the Meaning 

of the Statute. 

We respectfully direct the Court’s attention to the 
following: 

The lower Court found as a matter of fact, from the 
testimony of the parties, that neither of them had 
made any attempt to effect a reconciliation, nor to 
resume the marital relation since the desertion in 
April, 1932 (R. 9-10). 

This finding of fact, we submit, is particularly im¬ 
portant with regard to the defendant wife because the 
failure on her part to request a resumption of the 
marital relation, or an attempt on her part to effect a 
reconciliation between the parties before the five year 
period of separation had expired permitted the con¬ 
tinuity of said separation to remain unbroken. Hence, 
their separation was “voluntary” over the entire five 
year period within the meaning of the Act of August 
7, 1935. 

In Krause v. Krause, 177 Wise. 165—1S7 NW 
1019, the court said: “Where the parties are liv¬ 
ing separate and apart under a decree of separa¬ 
tion from bed and board obtained by the wife, if 
she should within the five years request, in good 
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faith, that marital relations be resumed, this Will 
preclude a divorce by the husband under the five 
year separation statute. The reason for this tliht, 
after the request of the wife for a resumption of 
marital relation, the living apart is no longer vol¬ 
untary on her part, and the case is therefore not 
brought within the requirements of the statut^.” 

It must also be noted that on November 25,1932, the 
plaintiff and defendant signed a separation agreement 
wherein they agreed to live separate and apart and:at 
the time said agreement was signed the defendant wife 
had the advice of counsel of her own choosing who Was 
present at the signing. 

In Campbell v. Campbell, 198 Atl. 414 (Md),|in 
interpreting the meaning of “voluntary” as used 
in the recently enacted divorce law of the State 
of Maryland, as applied to the fact where the par¬ 
ties had signed a separation agreement and were 
living apart under its terms, the court said: 

“A separation of husband and wife, original¬ 
ly occasioned by the husband’s violence, may;be 
considered as ‘voluntary’ within a statute mak¬ 
ing voluntary separation for five years grounds 
for a divorce, where they executed an agree¬ 
ment of separation and for 12 years have abided 
bv its terms.” 

F. Section 970 of the Code (DC) Was Not a 
Bat: to Plaintiff’s Belief. 

i 

Under the provisions of the Act of August 7, 1935, 
a cause of action for an absolute divorce on the ground 
of voluntary separation from bed and board for live 
consecutive years without cohabitation had accrued in 
favor of the plaintiff prior to the filing of the petition 
in Equity Cause No. 67-126 on the 6th day of May, 
1938; and said cause of action had arisen since the 
granting of the divorce a mensa et thoro in favor;of 
the defendant on the 8th day of May, 1935, within the 
meaning of Section 970 of the Code (DC). 
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When Congress passed the Act of August 7, 1935, it 
was engaged in liberalizing the divorce laws in the 
District of Columbia, 

Tipping v. Tipping, 65 App. (DC) 222, 
by repealing and/or amending all sections of the then 
existing divorce laws which were in conflict with this 
liberalization. Therefore, it is significant to note that 
Congress did not disturb said Section 970 of the Code 
(DC). This being true, the conclusion is inescapable 
that in the opinion of the Congress said Section 970 
of the Code (DC) in its present form and without the 
slightest variation or change, fit squarely and snugly 
into the intendment and purpose of the new liberaliz¬ 
ing Act of August 7, 1935. 

Section 970, of Chapter XXII of the District of Co¬ 
lumbia Code provides as follows: 

“Where a divorce from bed and board is de¬ 
creed the Court may afterwards decree an abso¬ 
lute divorce between the parties for any cause 
arising since the first decree and sufficient to en¬ 
title the complaining party to such decree.” 

Prior to August 7, 1935, “adultery” was the only 
“cause” upon which an absolute divorce could be 
awarded under said Section 970 of the Code. The Act 
of August 7, 1935, increased the “causes” meriting 
an absolute divorce in the District of Columbia, and 
among said causes was that of “voluntary separation 
from bed and board for five consecutive years without 
cohabitation.” 

We submit that the five year period of voluntary 
separation began to run on November 25, 1932,—the 
continuity of which was not interrupted by the decree 
of divorce a mem a et tlioro ,—and continued uninter¬ 
rupted to the filing of the application for an absolute 
divorce by the plaintiff on May 6, 1938 (R. 9-10). 
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Therefore plaintiff’s cause of action arose after the 
divorce a mensa et thoro was awarded the defendant 
on May 8, 1933, within the meaning of Section 97Q of 
the Code (DC). 

It is well settled that in those cases where the elaips- 
ing of a definite period of time is of the essence of ithe 
right of the plaintiff to maintain his suit, the cause of 
action arises when the period of time has elapsed. 

Bruner v. Martin, 93 P. 165—76 Kans. 862; 

Sweetser v. Fox, 134 P. 599. 

| 

In Orei>rv. Orens, 102 Atl. 435, was decided under a 
Xew Jersey statute in which the period for desertion 
was two years. The Court said: 

“There are two periods of two years each (lur¬ 
ing which the desertion must have continued. The 
First, that immediately succeeding the desertion, 
the expiration of which time the cause of action 
arises or accrues, and which vests jurisdiction! in 
the Court to entertain the suit; and, Second, that 
immediately prior to the filing of the petition, 
which vests jurisdiction in the Court to decree a 
divorce. These periods may run concurrently and 
overlap each other in whole or in part.” 

i 

i 

Conclusion. 

The appellant respectfully submits that the dis¬ 
missal of the plaintiff’s petition for an absolute !di¬ 
vorce by the Court below, was error which should; be 
reversed and the cause remanded with proper instrue- 

I 

tion. i 

Respectfully submitted, 

PHILIP W. THOMAS, 

207 Florida Avenue, N. Wj, 
Washington, D. C. 

GEORGE E. C. HAYES, 

613 F Street, N. W., 
Washington, D. C. 

Attorneys for Appellant. 
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Statement of the Case. 

I 

j 

I 

The facts of this case, as found by the court below 
(R. 9,10), are not in dispute. 

j 

The parties hereto having been married on Septem¬ 
ber 13,1914, lived together in the District of Colunjibia 
until April 18, 1932, when the defendant (appellee) 
was deserted by the plaintitf (appellant). The first 
litigation between the parties was a suit for absolute 
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divorce which the plaintiff tiled against his wife in 
Cleveland, Ohio (R. 24). Thereafter, on May 24,1934, 
the defendant tiled suit in the court below, which en¬ 
joined the prosecution of the Ohio proceedings and, 
after a filial hearing, granted to the wife a limited di¬ 
vorce on the ground of desertion. No appeal was 
taken from that decree but, on May 13, 1936, the hus¬ 
band tiled a bill of review contending that the record 
in the prior proceedings showed that the trial court 
had committed error in awarding a limited divorce to 
the wife. The court below dismissed the bill of re¬ 
view, and the plaintiff appealed to this court. On 
April IS, 1938, this court affirmed the action of the 
court below. See Parks v. Parks (No. 6910), 98 F. 2d 
235, 6S App. D. C. 363. 


This action, which is the third suit filed by the plain¬ 
tiff against his wife, was commenced on May 6, 193S, 
three years after the wife was awarded a limited di¬ 
vorce on account of the plaintiff’s desertion. In this 
suit the plaintiff claims that lie is entitled to an abso¬ 
lute divorce on the ground of a voluntary separation 
continuing for a period of more than five years prior 
to the filing of the suit. After final hearing, the court 
below denied the relief sought by the plaintiff, and the 
parties are again before this Court on appeal. 

Statutory Provisions. 

The statutory provisions which are applicable, di¬ 
rectly or indirectly, to this case are found in the Dis¬ 
trict of Columbia Code, Title 14, Sections 63 and 66. 
The pertinent parts of those sections are quoted below. 

“Section 63. A divorce from the bond of mar¬ 
riage or a legal separation from the bed and board 
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may be granted for adultery, desertion for two 
years, voluntary separation from bed and board 
for five consecutive years without cohabitation, 

* * # . A legal separation from bed and board 
may be granted for cruelty: Provided, That where 
a final decree of divorce from bed and board here¬ 
tofore has been granted or hereafter may be 
granted and the separation of the parties has con¬ 
tinued for two years since the date of such decree, 
the same may be enlarged into a decree of abso¬ 
lute divorce from the bond of marriage upon the 
application of the innocent spouse: * * # J” 

(Act of August 7, 1935, 49 Stat. 539, c. 453, § 1L) 
(Emphasis ours.) 

“Section 66. Where a divorce from bed and 
board has been decreed the court may afterwards 
decree an absolute divorce between the parties fbr 
any cause arising since the first decree and suffi¬ 
cient to entitle the complaining party to such de¬ 
cree.” (Act of March 3, 1901, 31 Stat. 1345, c. 
S54, § 969.) 

i 

Summary of the Argument. 

i 

| 

I. The separation of the parties was not voluntary. 

II. The so-called “separation agreement” did iiot 
make the separation voluntary, within the meaning of 
the statute. 

i 

_ ! 

III. The “separation agreement” was not in force 

and effect for the statutory period of five years. 

IV. The cases cited by appellant do not support his 
contentions. 


4 


ARGUMENT. 

I. 

The separation of the parties was not voluntary. 

The statute on which the plaintiff rests his claim for 
relief (Act of August 7, 1935, 49 Stat. 539, c. 453, § 1; 
D. C. Code, Title 14, § (33) provides that an absolute 
divorce may he granted upon a showing of “voluntary 
separation from bed and board for five consecutive 
years without cohabitation.” This provision of the 
statute appears to have been copied from a similar stat- 
tory provision which has been in effect in the state of 
Wisconsin for a number of years. Reported decisions 
indicate that other states have statutes which permit 
the granting of a divorce after the parties have been 
separated for a prescribed number of years, but those 
other statutes do not require that the separation shall 
have been “voluntary.” 

There is, of course, no dispute as to the fact that the 
separation of the parties to this action, on April 18, 
1932, was caused by the husband’s desertion, and that 
the separation then could not be considered to be vol¬ 
untary. That fact is important in this case, in view 
of the authorities cited below. 

In the case of Sanders v. Sanders, 135 Wise. 613,116 
X. W. 176, which was decided May S, 190S, rnder a 
statutory provision similar to that involved in the in¬ 
stant case (voluntary separation for five consecutive 
years), the court said: 

“To constitute such a voluntary separation it 
must appear that the separation was mutually vol- 
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j 


i 


untary in its inception, and so continued through¬ 
out the statutory period.” 

i 

In a later Wisconsin case, Rooney v. Rooney , 186 
Wise. 49, 202 N. W. 143, 144, decided in 1925, the court 
said: 

“The decisions of this court are to the effect that 
whether the living apart is voluntary during any 
part of the period of separation, references must 
be had to the facts and circumstances existing at 
the time the separation took place, and that tke 
initial circumstances give character to the entire 
period of separation.” 

The principle stated in the decisions cited above dis¬ 
poses of all of the contentions advanced by the plain¬ 
tiff on this appeal. If Congress had intended that di¬ 
vorces should be granted on a mere showing of a sepa¬ 
ration continuing for more than five years, without 
regard to the cause of the separation or the fault or 
conduct of the parties, our statute would have been 
worded dififerentlv, as were the statutes of Kentucky, 
Rhode Island and Nevada, which are referred to in 
the cases cited in the plaintiff’s brief. Our statute 
does not give to a husband who has deserted his wife 
and children the right to obtain a divorce. It can 
hardly be contended that a separation caused by de- 

j 

sertion is a “voluntary” separation. i 

n. 

i 

The so-called “separation agreement” did not make 
the separation voluntary, within the meaning of the 
statute. 

i 

Although the parties, subsequent to their separation 
on April 18, 1932, signed a paper which is designated 


i 
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as a “separation agreement,” the record shows that 
it was not, in fact, the usual agreement hy which hus¬ 
band and wife agree to live separate and apart. Prior 
to the signing of that agreement, the plaintiff had de¬ 
serted the defendant, and such desertion continued to 
and bcvond the time of the signing of that agreement. 
The defendant at no time actually consented to the 
separation, but signed the agreement which purported 
to contain such consent on her part, only because she 
was compelled to do so by the plaintiff, under threat 
of being deprived of the necessaries of life (R. 9, 27, 28, 
32). The ultimate effect and purpose of the agree¬ 
ment was to provide for the support of the defendant 
and the minor children of the parties. Beyond that 
it did no more than recognize a condition which al¬ 
ready existed, namely, the separation by desertion and 
the fact that there then appeared to be no hope of 
reconciliation. In view of the circumstances surround¬ 
ing the execution of the agreement, it should not be 
held that the defendant, by signing it, condoned the 
desertion. Where facts such as these are shown, the 
character of the separation and the continuance of the 
desertion are not disturbed or altered by such an 
agreement. See: 

Butler v. Butler , 145 Va. 85, 90; 

Power v. Poiver, 66 X. J. Eq. 320; 

Mclson v. Mel sou, 151 Md. 196, 134 A. 136. 

III. 

The “separation agreement” was not in force and 
effect for the statutory period of five years. 

It is to be noted that the plaintiff does not contend 
that the five years’ “voluntary” separation began 
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when the parties first actually became separated, on 
April 18, 1932, although their separation since that 
date has been continuous and uninterrupted. Accord¬ 
ing to the plaintiff’s view of the case, the statutory 
period did not begin to run until the date of the agree¬ 
ment, November 25, 1932. The contentions advanced 
by the plaintiff might bear some weight if the agree¬ 
ment had remained in force and effect for five years. 
As a matter of fact, the plaintiff abided by the terjns 
of the agreement, which required him to contribute]to 
the support of his wife and children, for less thafi a 
year (R. 9, 29). After May 8, 1935, the so-called 
“separation agreement” was superseded by a decree 
of limited divorce which made provision for the sup¬ 
port of the defendant and the children of the parties. 
From that date up to the time of the filing of the in¬ 
stant suit, the parties were living apart under the 
terms of the decree of the court below and not by 
virtue of any separation agreement. It is our con¬ 
tention that the “separation agreement” was not in 
effect when the plaintiff filed her suit for limited di¬ 
vorce on May 24, 1934. No matter how one looks at 
the facts of this case it cannot be said that the agree¬ 
ment remained in effect after the entrv of the decree 

* i 

awarding a limited divorce to the wife on May 8, 1935, 
which was less than three years after the signing: 0 f 
the agreement. 


The facts of this case show clearly that the separa¬ 
tion was not the result of voluntary action of the par¬ 
ties, but was the result of (1) the desertion of the de¬ 
fendant by the plaintiff, and (2) action of the District 
Court. 


i 

i 

i 

I 

i 

i 

i 
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IV. 

The cases cited by appellant do not support his con¬ 
tentions. 

In their brief, counsel for the plaintiff cite a number 
of cases as supporting the contentions which they ad¬ 
vance. We shall refer briefly, below, to each of those 
cases except a few which were cited in support of prin¬ 
ciples of law about which there is no dispute in this 
case. Our reference to those cases will be in the order 
in which they appear in the plaintiff's brief. 

Barrington v. Barrington , 200 Ala. 315, 76 So. SI. 
The Alabama statute under which this case was de¬ 
cided differed from the statutory provision involved 
in the instant case. The Alabama law permitted the 
granting of a divorce on the ground of a separation 
continuing for five years, but it did not require that 
the separation should be “voluntary/’ In the case 
cited, the Supreme Court of Alabama reversed a de¬ 
cree of divorce awarded by the trial court, holding 
that the five-year statutory period must begin after 
the effective date of the statute. 

McKenna v. McKenna, 53 R. I. 373,166 A. 822. That 
case was decided under a statute allowing a divorce, 
at the discretion of the court, on a showing that the 
parties have lived separate and apart for more than 
ten years. On that ground, the husband filed a peti¬ 
tion for divorce. The wife filed a cross-petition ask¬ 
ing for alimony and charging adultery, cruelty and 
drunkenness. The trial court denied the petition of 
the husband and granted that of the wife, and the ap¬ 
pellate court held that such action was not error. 
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Cooke v. Cooke, 164 N. Car. 272, 80 S. E. 178. pie 
ease cited has no application as an authority for jthe 
instant case, for it was decided under a statute, then 
in effect in North Carolina, which permitted the grant¬ 
ing of a divorce on a showing of a separation continu¬ 
ing for more than ten successive years. In its opinion 
(p. 179), the court distinguishes between the North 
Carolina statute then in effect and the Wisconsin stat¬ 
ute wdiich is similar to that which is here involved. 

Brown v. Brown, 172 Ky. 754, 189 S. W. 921. j In 
this case, husband and wife each sued the other jfor 
divorce under the Kentucky statute which permitted 
the granting of such relief if the parties have been 
living separate and apart for more than five years. 
The wife had, several years prior to the filing of this 
suit, obtained a decree for separate maintenance. On 
review, the appellate court held that, under the Ken¬ 
tucky statute, it had no power to reverse a decree of 
divorce, but it did reverse the decree in part on the 
ground that the husband should have been orderecj to 
pay alimony and that the wife should have been given 
additional relief. 

I 

Kunze v. Kunze , 153 Minn. 5, 189 N. W. 447. This 
case appears to be cited by the plaintiff in support 
of his contention that the decree of limited divqrce 
which was awarded to his wife on account of his deser¬ 
tion does not act as a bar to his application for a decree 
of absolute divorce. In the case cited, a limited;di¬ 
vorce was granted to the wife in 1914. Promptly after 
the entry of the decree, the husband left the state and 
paid none of the alimony ordered by the court, i In 
1921, she filed another action, asking for an absolute 
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divorce, alleging as grounds the same acts of cruelty 
which were the basis of the former action, and show¬ 
ing also the subsequent acts of the defendant, and his 
failure to pay the alimony ordered, relying on those 
facts as constituting desertion. The trial court dis¬ 
missed the action, but its decree was reversed on ap¬ 
peal, the appellate court holding that the former de¬ 
cree of separation did not bar the second action. It 
will be noted that the innocent party filed both suits. 

Car ions v. Carious, 50 W. Va. 113, 40 S. E. 335. In 
this case, the wife had been granted a divorce a mensa 
et thoro , on the ground of abandonment. Later, the 
husband petitioned for an absolute divorce on the 
ground of adultery and the wife countered with a re¬ 
quest for an absolute divorce on the ground of con¬ 
tinued abandonment. The trial court granted a di¬ 
vorce to the husband, relieved him of duty to pay ali¬ 
mony, and gave him custody of one of the two chil¬ 
dren. The appellate court held that the divorce should 
have been granted to the wife, but that it would not up¬ 
set the part of the decree dissolving the marriage, be¬ 
cause the same result would have been obtained if the 
divorce had been granted to the wife. The decree was 
reversed except so far as it dissolved the marriage 
and awarded custody of one of the children to the wife. 
The question of awarding an absolute divorce after a 
decree of limited divorce did not appear to be in dis¬ 
pute. In any event, the appellate court held that the 
absolute divorce should have been granted, under the 
facts of the case, to the wife, who was the innocent and 
complaining spouse in the limited divorce proceedings. 

Krause v. Krause, 177 Wise. 165, 187 X. W. 1019. 
This case was decided under a statute, then in effect in 
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Wisconsin, which permitted the granting of a divorce 
after a separation continuing more than five years, 
and which contained an additional provision, not found 
in the District of Columbia statute, as follows: 

“And such living apart for five years or more, 
pursuant to a decree of divorce from bed and 
board, without request during that period by 
either party to the other in good faith for a recon¬ 
ciliation and revocation of said judgment, shall 
not be a bar to an absolute divorce upon this 
ground [.five years’ separation] at the suit I of 
either party.” 

In the case cited the decree for divorce from bed a|nd 

board was granted in 1913, and the subsequent spit 

for absolute divorce was filed in 1920. The petition 

for divorce was denied, and the judgment was affirmed 

on appeal. Obviously, since the District of Columbia 

has no statutory provision similar to the one involved 

in the case cited, that decision can have no weight las 

authoritv in the instant case. 

•> 

! 

George v. George, 56 Xev. 12, 41 P. 2d 1059. That 
case was decided under a statute which permitted a n 
absolute divorce to be granted, in the discretion of the 
court, after the parties have lived apart for five con¬ 
secutive years without cohabitation. It was noti a 
“voluntary separation” statute as in Wisconsin and 
the District of Columbia. 

i 

i 

Ward v. Ward, 213 Kv. 606, 381 S. W. 801. This 
decision holds as stated in appellant’s brief (p. 7), 
but it was decided under a statute which allowed! a 
divorce on the ground of five years’ separation, biut 
which did not contain the “voluntary” provision which 
is included in the District of Columbia statute. 

i 

• I 

j 


I 
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Gerdts v. Gerdts, 196 luinn. 599, 265 N. W. 811. This 
case was decided under a statute allowing an absolute 
divorce on the ground of “continuous separation un¬ 
der a decree of limited divorce for more than five 
years next preceding the commencement of the ac¬ 
tion.” Obviously this decision is not applicable here, 
because we have no such statutory provision. 


Best v. Best, 218 Ky. 648, 291 IS. \Y. 1032. This was 
another case decided under the Kentucky statute re¬ 
ferred to above. It appeared, in the case cited, that 
the parties had mutually agreed to the separation at 
the time it occurred. The statute, however, did not 
require that the separation be voluntary, but only that 
the parties have lived separate and apart for five 
years next preceding the filing of the action. The 
court held, therefore, that.the statute gave the remedy 
regardless of the fault of the parties or either of them. 

Guillot v. Guillot, 42 R. I. 230,106 A. SOI. The Rhode 
Island statute did not contain a “voluntary” provi¬ 
sion, but permitted the granting of a divorce on a show¬ 
ing that the parties had lived separate and apart for a 
space of at least ten years. In this case it was held 
that, under that statute, the court need not look at the 
question of fault or blame, although it may do so, be¬ 
cause the statute gives the court discretion in allow¬ 
ing or reviewing a divorce on this ground. 

Jeffers v. Jeffers, 55 Xev. 201, 29 P. 2d 351. This 
was another case decided under the Nevada statute 
which was discussed in referring to the case of George 
v. George, supra. It was here held that the defendant 
could offer evidence of prior misconduct of the plain¬ 
tiff, as an aid to the court in its exercise of the discre- 
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lion granted by the statute, but that such evidence 
was not binding on the court. 

i 

j 

Campbell v. Campbell, 174 Md. 229, 198 A. 414J In 
1937, Maryland amended its divorce laws and provided 
that an absolute divorce might be granted on a show¬ 
ing of a voluntary separation of live years’ duration. 
This case was decided on April 8, 1938. One sharp 
distinction of fact between the Campbell case and the 
instant case is shown by the portion of the court’s 
opinion which is quoted in the plaintiff’s brief (p. 9) 
wherein it is stated that the parties to that suit Exe¬ 
cuted a separation agreement and abided by its terms 
for tivelve years. Also, it was shown that the parties 
did not live apart until after the separation agree- 

j 

ment was signed. In the case at bar, the husband jhad 
deserted the wife several months before the signing 
of the so-called “Separation Agreement,” and the 
agreement did not remain in effect for the statutory 
period. The court, in the Campbell case cited with 
approval the Wisconsin cases of Rooney v. Rooney 
and Sanders v. Sanders, supra. 

I 

j 

Bruner v. Martin, 76 Ivans. 862, 93 P. 165. The case 
cited was an action on a promissory note, and the deci¬ 
sion thereon had no weight as authority for the case 
at bar. 

Sweetser v. Fox, (Utah) 134 P. 599. This was a 
suit, filed in the Utah Supreme Court, on a judgment 
rendered by a United States Circuit Court. The deci¬ 
sion in this case has no application here. 

Orens v. Orens, 88 N. J. Eq. 29, 102 A. 436. This 
case stands for the principle stated in the portion'of 


I 
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the opinion quoted in appellant’s brief (p. 11), but 
it is not in point here. The case cited was a suit for 
divorce on the ground of desertion, in which a decree 
nisi was denied because the testimony of the plaintiff 
was not corroborated. 

Conclusion. 

The plaintiff has failed to establish a case for abso¬ 
lute divorce on the ground of voluntary separation for 
five consecutive years, and the action of the court be¬ 
low in dismissing his complaint was proper. 

Respectfully submitted, 

* FRED B. RHODES, 

COOPER B. RHODES, 
ROBERT F. KLEPIXGER, 
Attorneys for Appellee. 
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